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Forms for employees to file immediately after job withdrawal: from an article written by our National Human Relations Director Sue Carney.
First, an injured employee who has a limited duty/rehabilitation job withdrawn by the Postal Service, and who wants to claim wage loss compensation from OWCP, should file a Form CA-7, Claim for Compensation. If OWCP accepts the claim of recurrence of disability, the employee can expect that sooner or later OWCP will place him or her into a vocational rehabilitation program in an effort to find medically and vocationally suitable work in the private sector.
Form CA-2a, Notice of Recurrence. Specifically, the recurrence of disability (inability to work) in these cases is the result of a work stoppage caused by the Postal Service’s withdrawal (for reasons other than misconduct) of a limited duty/rehab assignment which was created specifically for the injured employee. 

The employee should indicate in Block #16 on OWCP Form CA-2a that the recurrence claim is for “Time Loss from Work”. Also, write “NRP” in that block. In Block #21 indicate that the recurrence is the result of work stoppage caused by the Postal Service’s withdrawal of a medically suitable job which was uniquely created for the employee, and was not available to other employees by either bid or application. 

We suggest that if the employee has a copy of the original limited duty/rehab job offer, he or she should attach it to the Form CA- 2a. Also, ask the Postal Service to document in writing the withdrawal of the limited duty/rehab job and to provide a copy to the employee. This should also be attached to the CA-2a. If refused, a written statement from the employee and/or union should suffice. The employee should submit Forms CA-7 and CA-2a to the USPS, retaining a copy of each for their personal records. The USPS must also provide the employee completed copies of these forms and submit the forms to OWCP in a timely manner. 

Form 3971 should be completed per pay period and submitted with a new CA 7 approx 2-3 days before the end of each pay period. This gives the postal service time to get the document to OWCP. If you speak to the injury comp specialist in your district and s/he will accept the CA 7 earlier than follow those instructions. 

Conditions previously accepted by OWCP are not automatically approved when a recurrence claim is filed. Generally, if the employee has returned to work for a period of 90 days following a compensable injury, OWCP requires updated medical documentation. We expect that in most cases OWCP will authorize payment of wage loss compensation if the current medical documentation establishes that the injured employee continues to suffer from residual restrictions caused by their accepted injuries. 
If OWCP accepts the claim of recurrence of disability, the employee can expect that sooner or later OWCP will place him or her into a vocational rehabilitation program in an effort to find medically and vocationally suitable work in the private sector. 

Identify concerns at rehab job withdrawal meeting:

Take notes to identify concerns with the below observations as you attend work status meetings. This should help in the grievance process. Personalize as needed. 

Did management explain the reason for the meeting?

Did the employee understand the reason for the meeting?

Did management seem to know why they were implementing the process? 

Was management able to provide documents or evidence to withdraw the rehab job offer? There is a unfair advantage if management doesn’t produce copy of job offer or current restrictions so it can be discussed at the meeting.
Did management have a copy of job offer that was being withdrawn? Was it shared with the employee? 

Does the employee have a regular bid job?

Was employee advised of rights or options? [EEO, MSPB, etc]
Did employee have union representation?

What assignment was employee working when meeting took place? What duties were performed?

Ask each mgt participant to recite the employee’s restrictions. Do any of them know anything about the employee’s current duty assignment? 
Who is actually making the decision that no work is available?
Is management reading from a script?

Information Requests: Ask for the following: (You may have to request additional information as you develop your case - ex. additional clock rings, recent management documents, etc). Ask to “review” the info instead of getting copies so you don’t get charged.
1. Review the “medically suitable job” that was withdrawn. 

2. Review copies of previous job offers within the last ten years.

3. Copy of employee’s restrictions.

4. Review all documents/forms used to determine that no work was/is available for the employee (including by not limited to the Priority Work Assignment Worksheets and 546 Worksheet).

5. List of supervisors/managers who had input in the determination that no work was available at the time this employee was sent home. Who continues to make this decision? Any correspondence between the NRP team and these supervisors.
6. Priority Work Assignment Worksheets for each day since the employee was sent home. 

7. What were the exact duties the employee performed before the “medically suitable job” was withdrawn?

8. Are the duties still considered medically suitable for this employee?

9. Where did the work go?

10. Will someone else be performing these duties?
11. List of offices outside of the employee’s current facility which were searched along with specific dates of discussions and which supervisor/manager was interviewed (and daily worksheet completed by these supervisors/managers).
12. List of every facility within the LCA that District NRP Team leader Jana Tuck physically visited to investigate the tasks performed to determine there was no work available.
13. List of all employees on light duty, their restrictions and the tasks they are performing in every facility within a 50 mile radius.
14. Clock rings for the past year for the grievant (on disk is ok).
15. Interviews with all supervisors/managers to whom the NRP team sought work for the impacted employee(s). What efforts were made to find medically suitable work for this employee at these facilities?
16. Interview with each supervisor/manager in all facilities where medically suitable work was sought for each employee.

17. Copy of "script" used by NRP Team leader during work status meeting.

18. Review any and all emails between NRP Team members and/or Human Resources and/or Labor Relations concerning the above employee.
19. Names and pay locations of casuals hired shortly after the rehab employee was sent home due to NWA?
Filing a Grievance (from apwu.org – some of this language will be in other parts of this document and may be redundant). 
Specific fact circumstances in each case should be developed by conducting a grievance investigation. The fundamental obligation of the Postal Service is to make every effort to provide medically suitable employment to employees who have partially recovered from compensable injuries. In making such assignments the USPS should minimize any adverse or disruptive impact on these employees (see specific ELM references below). 

Since these are contract grievances, the Union has the burden to provide specific fact information in order to prove that such medically suitable work exists and to list the specific duties that the injured employee is capable of performing. Normally, the first place to look would be to the job the employee was performing before the implementation of the NRP. (Sample questions: What work was the employee performing? Where did the work go? Will anyone else be performing the work? Is the work still medically suitable, etc.?) 

As part of a grievance investigation the steward should request the “546 Worksheet” [PDF] or “Priority for Assignment Worksheet” [PDF]. These Postal Service worksheets must be used by management to document their search for a rehab and/or limited duty job. All details relating to the search should be requested by the steward, e.g. all supervisors contacted, offices outside of the employee’s current facility which were searched, all the specific dates for every action, etc. Also, interview, as appropriate, the supervisors who indicated on a worksheet that there was no medically suitable work available in their area of responsibility. (Sample questions: What efforts were made to reasonably accommodate the employee with medically suitable work; did the supervisors meet their obligation to minimize any adverse or disruptive impact on the employee; did their search for medically suitable work include all facilities, etc?). 

It may also be useful to examine the record of clock rings/”move” reports of the rehab/limited duty employee over a period of time. These might be used to document the work that the impacted employee had been performing. If clock rings and labor distribution codes were not used to track the actual duties performed by the employee, the employee should provide a written statement detailing this information. 

Keep in mind that the Postal Service’s obligation is to provide medically suitable work. There is no language in applicable Article 19 handbooks and manuals that requires such jobs to consist of “productive” or “necessary” work. Normally, rehabilitation/limited duty jobs are uniquely created assignments that consist of a subset of duties which are included in a standard position description. They are assignments which “would not have existed, but for the [Postal Service’s] obligation to find work for the injured employee,” and are assignments “not created to meet operational needs of the Postal Service, but to fit medical restrictions of the injured employee with minimum disruptive impact on the employee.” (See national level arbitration award by arbitrator Shyam Das: E90C-4E-C95076238). 

The remedy that would normally be requested in this type of grievance would be to provide medically suitable employment as required by the ELM; EL 505, Injury Compensation; and the Code of Federal Regulations (See references below). Because the employee was ready, willing and able to continue working, and the USPS withdrew the available work, the make whole remedies should include providing medically suitable employment, paying for lost work hours (if no compensation was paid), restoring annual and sick, etc. 

Grievance example:
Articles 19, 16, 2, 3, 5, 6, 13, 21.4, 34 ELM 546, EL 505, Handbooks and Manuals (I used article 16 to contend putting employees out of the building is like 
This is an actual grievance I filed. This is just a suggested template; use what you want, toss the rest. I took out several paragraphs since it was only pertinent to my local case. 
____________ was sent home when the NRP team determined there was no work available effective June 17, 2010 at approx. 2330 hours. This adverse action clearly violates CBA and handbook language as well as FECA regulations. She is an 11 year career employee and has been gainfully employed before and after her rehab job offer was in place. The employee is ready, willing and able to continue working but the USPS withdrew her rehab job offer.

The fundamental obligation of the Postal Service is to make every effort to provide medically suitable employment to employees who have partially recovered from compensable injuries. In making such assignments the USPS should minimize any adverse or disruptive impact on these employees. The Postal Service has a legal, contractual and regulatory obligation to reassign or reemploy an employee who is injured on the job. 

Management is not currently meeting its obligation since every effort was not made to find medically suitable work for this injured employee. The agency’s failure to comply with their own rules, regulations and federal laws would indicate that they acted in an arbitrary and capricious manner. 
This action is inconsistent and noncompliant with USPS obligations under applicable law and regulations; contravenes the long standing criteria which have been applied consistently and uniformly by both the USPS and OWCP when making rehabilitation assignments, i.e. not whether an assignment is “necessary” or “productive,” but whether the job assignment is medically suitable or appropriate. By saying the work is no longer “necessary” supports the union’s contention that management is not making every effort to find medically suitable work for the employee. 
Rehabilitation/limited duty jobs are uniquely created assignments that consist of a subset of duties which are included in a standard position description. They are assignments which “would not have existed, but for the [Postal Service’s] obligation to find work for the injured employee,” and are assignments “not created to meet operational needs of the Postal Service, but to fit medical restrictions of the injured employee with minimum disruptive impact on the employee.” (Das: E90C-4E-C95076238).

Grievance Summary from apwu.org (some of this language is already incorporated into my own summary on the previous page).
When the USPS withdraws a limited duty and/or a permanent rehabilitation job the Union should argue, as appropriate according to the specific fact circumstances of the case, that such action: 

1. Violates Clear CBA and handbook language; 

2. Is inconsistent and noncompliant with USPS obligations under applicable law and regulations; 

3. Contravenes the long standing criteria which has been applied consistently and uniformly by both the USPS and OWCP when making rehabilitation assignments, i.e. not whether an assignment is “necessary” or “productive,” but whether the job assignment is medically suitable or appropriate; 

4. Is inconsistent with clear and unambiguous controlling language and a longstanding mutually recognized practice; 

5. Is arbitrary and capricious in that “productive” and “necessary” are not contractually established work measurement standards; 

6. Violates Article 34 protection against arbitrarily created and selectively applied work measurement systems, or work or time standards; 

7. May give the appearance of violating ELM 542.33, “Penalty For Refusal to Process Claim” because if the USPS denies medically suitable employment to partially disabled employees, such behavior may induce and/or compel injured employees to forego filing claims because they observe the employer taking what appears to be retaliatory and punitive action against an employee who has an accepted OWCP claim. 

The USPS must conduct a search agency wide when work is not available in the employee’s facility, making every effort to assign the employee to work within the employee’s craft, schedule and as near as possible to the regular work facility they are normally assigned. This was not done.
Remedy

Employee be immediately returned to work. MSPB rights be presented to this employee after her immediate return. Provide medically suitable employment as required by the ELM; EL 505, Injury Compensation; and the Code of Federal Regulations (Part 10.505 of Title 20, CFR). Make whole; include providing medically suitable employment, paying for lost work hours (if no compensation was paid), restoring annual and sick, etc. 

Principle References for grievance
ELM 546.11 “The USPS has legal responsibilities to employees with job-related disabilities under 5 USC 8151 and the Office of Personnel Management’s (OPM) regulations...” [See CFR 353.306 cited below for OPM regulations.] 

ELM 546.142 a. “When an employee has partially overcome a compensable disability, the USPS must make every effort toward assigning the employee to limited duty consistent with the employee’s medically defined work limitation tolerance. In assigning such limited duty the USPS should minimize any adverse or disruptive impact on the employee.” 

ELM 546.142 a.(4) “An employee may be assigned limited duty (rehabilitation assignment) outside of the work facility…only when there is not adequate work available…at the employee’s facility…” The ELM does not limit the search to find medically suitable work to the commuting area. Therefore, it is our opinion that the USPS must conduct a search agency wide when work is not available in the employee’s facility, making every effort to assign the employee to work within the employee’s craft, schedule and as near as possible to the regular work facility they are normally assigned. 

ELM 546.65 and EL 505, Injury Compensation, Chapter 11-6. Both of these cites establish in detail that if management refuses to accommodate a partially disabled employee, then that employee must be provided with a copy of Postal Service Headquarters’ final concurrence of such refusal, be notified in writing of the USPS refusal to accommodate, and also be notified of their right to appeal to the Merit System Protection Board (MSPB). See also EL 546.3 and 546.4. 

EL 505, Injury Compensation Chapter 11. “Procedures.” “It is the policy of the USPS to make every effort to reemploy or reassign IOD employees with permanent partial disabilities...” 

EL 505, Injury Compensation Chapter 11.7 “Identifying a Modified Job Assignment.” A current employee who “is capable of performing his or her core duties with only minor modifications” is not considered to be in a modified job assignment. However, it is our understanding of Postal Service policy that such an employee could still be designated as a “permanent rehab” employee on their “Form 50” (Notice of Personnel Action). In our opinion, such employees should be minimally impacted by the Reassessment Process since they are performing “core duties.” 

CBA, Article 2, “Non-Discrimination and Civil Rights” states that “In addition, consistent with the other provisions of this Agreement, there shall be no unlawful discrimination against handicapped employees, as prohibited by the Rehabilitation Act. [See EL 307, Reasonable Accommodation (January, 2000)].This manual states: “In other words, the Rehabilitation Act requires the employer to look for new or innovative ways to alter, restructure, or change the ways of doing a job in order to allow a qualified person with a disability to perform the essential functions of a particular job”.] For additional information see the section below titled, “EEO Complaints”. 
CBA, Article 3, “Management Rights” directs that the application of management rights must be “consistent with applicable laws and regulations.” The applicable regulation is Part 353.306 of Title 5, Code of Federal Regulations (CFR), which states that “agencies must make every effort to restore, according to the circumstances in each case, an employee or former employee who has partially recovered from a compensable injury and who is able to return to limited duty.” 

CBA, Article 21.4, “Benefit Plans ” establishes that employees are covered by the Federal Employees Compensation Act (i.e., subchapter I of chapter 81 of Title 5) and that the USPS will promulgate (publish officially) regulations which comply with the applicable regulations of OWCP. The applicable regulation is Part 10.505 of Title 20, CFR which states: 

“What actions must the employer take?... (a) Where the employer has specific alternative positions available for partially disabled employees, the employer should advise the employee in writing of the specific duties and physical requirements of those positions. (b) Where the employer has no specific alternative positions available for an employee who can perform restricted or limited duties, the employer should advise the employee of any accommodations the agency can make to accommodate the employee’s limitations due to the injury”. 

CBA, Article 5 , “Prohibition of Unilateral Action” establishes that “the employer will not take any actions affecting wages, hours and terms and conditions of employment as defined in Section 8 (d) of the National Labor Relations Act which violate the terms of this agreement or are otherwise inconsistent with its obligations under law.” 

CBA, Article 34, “Work and/or Time Standards” establishes in “Part B” that “the employer agrees that any work measurement systems or time or work standards shall be fair, reasonable, and equitable”. Article 34 then goes on to describe in “Part B” through “Part I” the detailed process that must be followed if the USPS intends to change current, or institute new, work measurement systems, or work or time standards. The USPS at the Headquarters’ level has not given the APWU any notification, nor have they even suggested that they intend to create a specific standard of “productivity” for injured employees in rehab positions. The current applicable work standard for all employees is cited in “Part A” of Article 34: “The principle of a fair day’s work for a fair day’s pay is recognized by all parties to this agreement.” 

In support of the argument that a partially disabled employee working in a rehabilitation job is in compliance with the principle of “a fair days work” we refer to the ELM, Chapter 546.21, "Compliance" which states that: “Reemployment or reassignment under this section must be in compliance with applicable collective bargaining agreements. Individuals so reemployed or reassigned must receive all appropriate rights and protection under the newly applicable Collective Bargaining Agreement.” We argue, then, that just like any other bargaining unit employee, a rehab employee is protected by Article 34 language from arbitrary work measurement systems or work or time standards. 

Unemployment Compensation and the National Reassessment Process (NRP)  
(6/17/10) Written by Sue Carney. Injured employees who undergo the National Reassessment Process (NRP) and are told by the Postal Service either that there is only partial day work available or that there is no work available, should consider filing for unemployment compensation. This temporary financial assistance can serve as an important monetary bridge during the time that an employee is waiting for his or her OWCP compensation to be processed. 

This program is formally known as the Unemployment Compensation for Federal Employee’s Program, and is administered by the states under separate agreements with the U.S. Secretary of Labor. A Postal Service employee’s entitlement to this benefit is determined by each state’s employment security laws and varies according to the individual state rules and to the employee’s wage and separation history.

An injured employee whose work hours have been reduced or eliminated by the NRP should ask the Postal Service to provide them with a SF 8, Notice to Former Employee about Unemployment Insurance. Don’t be misled by the phrase “former employee.” The SF 8 is also used for current employees who have had their work hours reduced or eliminated. The complete instructions can be found in Chapter 550, “Unemployment Compensation” in the Employee and Labor Relations Manual. 
Health and Resource Management personnel at Postal Service headquarters have assured us that the SF 8 will be made available to injured employees who receive “Partial Day Work” or “Complete Day No Work” letters. However, the employee must ask for the form. It will not be provided automatically.
Injured employees who are provided work only on an intermittent basis are issued an SF 8 only for the first time in each calendar year when they are placed in a non-pay status. However, an SF 8 is issued each time to any employee who is, or will be, placed in a non-pay status for seven or more consecutive calendar days.

To facilitate the processing of a claim for unemployment compensation, an employee should take with them the SF 8; the most recent SF 50, Notification of Personnel Action; Social Security card; W-2 form; and paycheck stubs showing earnings and leave balance. 
It is my understanding you will need the past 18 months worth of stubs.
The following web site allows you to apply for Michigan unemployment compensation online: http://www.michigan.gov/uia/0,1607,7-118--77962--,00.html your computer must allow cookies.
The following information came from local members who went through NRP and filed for unemployment; she wanted to share her experience.

She went to: https://bwuc-claims.state.mi.us/mipilot/claim/index.asp and print the instructions found there. Answer yes to being a Federal Employee. When asked for form SF 8 or form 50 “Notification of Personnel Action” check the appropriate box, depending on what form you have in your possession. 
If you have a completed SF 8 the following address should be on the actual form: Attn. Ms Carol Shular, 2825 Lone Oak Parkway, Eagan MN 55121. 
You can get your latest form 50 online at https://liteblue.usps.gov/wps/portal/!ut/p/.scr/Login . Click on eOPF and print the most recent Notification of Personnel Action. 

To finish your request for unemployment compensation you’ll need a driver’s license and routing/bank account information if you want direct deposit. If not you will receive a debit card--Not so easy to pay your bills!

Another member called to say all she had to provide was a form 50 to get the process started. She stated the SF 8 was not necessary.

OWCP will pay injured employees wage loss compensation even if they are receiving unemployment compensation. OWCP does not consider this situation to be a prohibited dual payment. 
However, virtually every state’s unemployment compensation regulations do consider this to be a dual payment, and would expect to be reimbursed for the unemployment compensation that was paid during the same period of time that a person received OWCP wage loss compensation.

Additional information can be found at the Department of Labor web site: 

http://www.workforcesecurity.doleta.gov/unemploy/

EEO Complaints from apwu.org
The Rehabilitation Act of 1973, as amended, at Sections 501, 504 and 505 prohibits employment discrimination on the basis of disability. Discrimination is prohibited in all aspects of employment against persons with disabilities who, with reasonable accommodation, can perform the essential functions of a job. Certain aspects of the Americans With Disabilities Act (ADA) were amended in 2008, and the definitions, as amended, also apply to employees covered by the Rehab Act. These recent changes to the law clarified and broadened the definition of “disability”, thereby expanding the number and types of persons who are protected by these disability nondiscrimination laws. 

The Equal Employment Opportunity Commission (EEOC) protects qualified applicants and employees with disabilities from discrimination in hiring, promotion, discharge, pay, job training, fringe benefits, classification, referral, and other aspects of employment on the basis of disability. [USPS EEO flyer - PDF] It requires that covered entities provide qualified applicants and employees with disabilities with reasonable accommodations that do not impose undue hardship.  
Any Postal Service employee who believes that he or she has been illegally discriminated against can contact an EEO counselor at (888) 336-8777. This counseling request must be made within 45 calendar days of the alleged discriminatory act. The counselor will attempt to help the parties agree on a resolution. The Postal Service may offer mediation as part of the EEO process. If the matter is not resolved, the EEO counselor will advise the employee of the procedures for filing a formal complaint.

EEOC Upholds Class Action
On May 30, 2008, in the case of Sandra McConnell et al v. United States Postal Service, an Administrative Judge (AJ) for the Equal Employment Opportunity Commission (EEOC) certified a class action complaint alleging that the USPS had discriminated against all rehabilitation and limited duty employees on the basis of disability when it implemented the National Reassessment Process. 
The complainant made numerous claims which the presiding AJ categorized into four broader complaints:

The NRP fails to provide a reasonable accommodation; creates a hostile work environment; wrongfully discloses medical information; and has an adverse impact on disabled workers.

USPS Appeal

The Postal Service disputed the claims and appealed the certification, which defines class members as “all permanent rehabilitation and limited duty employees of the United States Postal Service who have been subjected to the National Reassessment Process (NRP) from May 5, 2006, to present, allegedly in violation of the Rehabilitation Act of 1973.” The USPS asserted that the decision was in conflict with applicable legal authority and alleged that the class complaint failed to meet the class prerequisites of numerosity, commonality, typicality, and adequacy of representation for any of the claims presented.

The Postal Service argued that the only common thread was that all class members have been or will be reassessed, and maintained that any denial of reasonable accommodation should be heard on a case-by-case basis. Likewise, the agency argued that the “theoretical” claim that the NRP creates a hostile work environment would also have to be addressed on a case-by-case basis in the absence of a policy or practice promoting “severe and pervasive” workplace harassment.

The agency also asserted that no policy or practice had been identified regarding the charge that NRP wrongfully discloses medical information. And in a misleading attempt to demonstrate that reassessment does not typically result in “No Work Available” determinations, the USPS argued that only a “small percentage” of employees has fallen into this category. Finally, in an attempt to minimize its exposure, the Postal Service requested that the EEOC limit the class to rehab employees who worked in the Western New York District and were told there was no work available during the pilot phase of the NRP.

In its Jan.14, 2010, ruling, the EEOC rejected the USPS appeal and ordered the Postal Service to notify all potential class members. Although the certification was upheld as proper, and the threshold issues were resolved, the validity of the complaints will remain undetermined until the Merits Phase of the process.

Meeting with the Litigators

Following the decision, I met with the attorneys for the class agent, and was informed that the Postal Service had been granted an extension to comply with the order because of the large number of potential class members. The law firm is attempting to ensure the notice is satisfactory and reaches everyone who is included in the class. I advised the attorneys that USPS figures indicate that more than 33,000 employees will need to be notified. I also emphasized that it is vital to include the APWU in the notification process to ensure no one is overlooked and that collective bargaining rights are not violated. Currently we are awaiting a copy of the finalized notice detailing what actions, if any; affected employees will have to take.

All employees who meet the definition of the class should automatically be included, even if they did not file EEOC complaints. In the interim, employees who feel discriminated against because of NRP activity can still file an EEOC complaint within 45 days of the discriminatory action. Filing will ensure that they are not overlooked and that their entitlement does not lapse if their fact circumstances differ from those specified in the EOC case. However, this is unlikely due to the broad definition of the class members. The APWU agreed to remain available to the law firm for consultation as the case proceeds. Documents about the case can be viewed on the Human Relations page of the APWU Web site at www.apwu.org. _

H U M A N R E L A T I O N S

Sue Carney–Director
UNITED STATES OF AMERICA

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

NEW YORK DISTRICT OFFICE

33 WHITEHALL STREET, 5th FLOOR

NEW YORK, NEW YORK 10004


Sandra McConnell, et aI,

Class Agent,

v.

John E. Potter, Postmaster General,

United States Postal Service,

Agency.


EEOC Hearing No. 520-2008-00053X

Agency No. 4B-140-0062-06

RECOMMENDATION GRANTING CLASS CERTIFICATION AND

ORDER DENYING THE AGENCY'S MOTION TO DISMISS

I. Introduction

Sandra McConnell ("Class Agent") filed a formal complaint of discrimination with the Equal

Employment Opportunity Commission ("EEOC") alleging that the United States Postal Service

("Agency") discriminated against all rehabilitation employees and limited duty employees on the

basis of disability when the Agency implemented the National Reassessment Program ("NRP").

(Class Agent's Response to Agency's Opposition to Class Certification and Agency's Motion to

Dismiss, 3 ("CA's Response to Agency's Opposition"); see also Class Agency's Motion to

Certify Class Complaint, 1-3 ("CA's Motion to Certify")).

In her brief, the Class Agent laid out her claim in more specifics. The Class Agent asserted that:

1. The National Reassessment Process ("NRP") fails to reasonably accommodate employees,

2. The NRP targets disabled employees,

3. The NRP creates a hostile work environment,

4. The NRP fails to include an interactive process,

5. The NRP fails to include an individualized assessment,

6. The NRP wrongfully discloses medical information, and

7. The NRP has an adverse impact on disabled employees.
To be included in this class action, the employee must have an accepted claim and must be impacted by NRP (NWA).  Go to http://www.nrpclassaction.com/ to review pertinent information. Don’t forget about the 45 day limit to file a claim with EEO.
Appeal to the Merit System Protection Board (MSPB)  
The Code of Federal Regulations at 5 CFR 353, “Restoration To Duty From Uniformed Service Or Compensable Injury,” permits individuals with accepted compensable injuries to appeal to MSPB (whether the individual is a preference eligible veteran or not) the Postal Service’s failure to restore, improper restoration, or failure to return an employee following a leave of absence. 

When the USPS separates, grants LWOP, restores or fails to restore an employee because of a compensable injury, they are required to notify the employee of his or her rights and obligations, including any MSPB appeal and/or grievance rights. However, regardless of notification, an employee should exercise due diligence in ascertaining his or her rights. 

When an employee has partially recovered from a compensable injury the Postal Service must make every effort to restore the employee and return them to medically suitable work. At a minimum, this would mean treating the employee substantially the same as other handicapped individuals under the Rehabilitation Act. 

A partially recovered employee may appeal to MSPB for a determination of whether the USPS acted “arbitrarily and capriciously” in denying restoration. Ordinarily, an agency’s failure to comply with their own rules and regulations would indicate that they acted in an arbitrary and capricious manner. 

The Human Relations Department has prepared a guide [PDF] (http://www.apwu.org/dept/human-rel/hr-injurycomp-wdofldandrehab-appealguide091209.pdf) that may be useful to an employee who decides to appeal to MSPB. It is not an official form, but may be useful in organizing the relevant documents and arguments to be presented to MSPB. The personnel action being contested would be “Failure to restore/reemploy/reinstate.” Appeals can be filed on line at their website, which is indicated below. 

Individuals who would like to learn more about MSPB appeals can go to MSPB’s website: www.mspb.gov. Also, the APWU Store has two booklets for sale regarding MSPB: “Merit Systems Protection Board: The Hearing,” and “Merit Systems Protection Board: Principles & Procedures.” 

An MSPS Appeal can be initiated by anyone due to adverse action caused by the NRP. You do not have to be a veteran to file an appeal so please keep track of your time limits. It is my understanding the initial contact must be made within a short time period. Please visit the web site for more information. You can have a grievance and an MSPS appeal at the same time but further down the road you may want to choose one or the other. I am not an expert with MSPS so do your homework: https://e-appeal.mspb.gov/
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	Scheduled Website Outage
e-Appeal will be unavailable from 11:00 PM to 11:30PM EST Friday June 18th due maintenance and upgrades. 
New Appeal »

File a New Appeal

Use this option to file a new appeal with the Board. You can also use this option to return to a saved, but unsubmitted appeal.
Original Jurisdiction 
Cases »
File a new case within the MSPB's original jurisdiction

This option includes actions by the Special Counsel under 5 U.S.C. §§ 1214-1216, requests for informal hearings by persons removed from the Senior Executive Service for performance deficiencies, and actions taken against administrative law judges under 5 U.S.C. § 7521.

TSA - Whistleblowing »
Use this option if you are appealing reprisal for whistleblowing as a Transportation Security Administration employee covered by the contractual agreement between TSA and MSPB to hear your appeal.

Pleading »

File a Pleading in an Existing Proceeding

This option includes filing a petition for review of an Initial Decision. It also includes submitting a Designation of Representative or Changes in Contact Information.

Appellant Designation of Representative has to be submitted online by the appellant or in hard copy to MSPB. MSPB will need to process the Appellant Designation of Representative before the representative will be able to access e-Appeal.

An appellant's representative cannot use the e-appeal system to enter an appearance. 

Addendum »

Initiate Addendum Proceeding Following Final MSPB Decision

Use this option to file a motion for attorney's fees, motion for enforcement, motion for consequential damages or motion for compensatory damages. There must be a final Board decision in order to pursue any of these options.










e-Filing Status »

View/Change e-Filing Status

Use this option to register as an e-filer, or to withdraw your registration as an e-filer. If you are reporting a change in contact information, such as telephone number or address (physical or e-mail), click the second option, File a Pleading in an Existing Pleading.

Repository »

View Case and Case Documents

Use this option to view case information and associated documents. Necessary security steps must be adhered to access the case and associated documents.

MSPB Website 

Help Links

Technical Assistance 

How does Electronic Filing Work? 
What is a petition for enforcement? 

What is the difference between an award of compensatory damages and an award of consequential damages? 



	MSPB Website  |  Privacy Act 




Disability Retirement  

Interested employees should contact the USPS Shared Services Center at (877) 477-3273 and request individual pre-retirement counseling. This counseling is conducted by a Postal Service employee who can provide detailed information on retirement health benefits and life insurance programs, and provide basic annuity estimates. OPM makes the final decision regarding disability retirement. It will determine if the permanent medical condition has resulted in a deficiency in the employee’s performance, conduct, or attendance, or is otherwise incompatible with useful or efficient service. Application for disability retirement must be received by OPM within one year after the date of separation. [APWU Retirees Department FERS and CSRS disability retirement information – PDF.] http://www.apwu.org/dept/human-rel/hr-injurycomp-disabilityretirementinfo.pdf

Separation-Disability 
Reference: ELM 365.34 and ELM 545.9
Separation-Disability is an administrative action that can be taken by the Postal Service. It is not a retirement program, and should not be confused with disability retirement. An employee who suffers a job-related disability, for which OWCP compensation is being paid, should be granted LWOP by the Postal Service for an initial period of up to one year from the date OWCP compensation begins. If an employee is unable to return to work at the end of one year of continuous LWOP, and is not likely to return to work within the next six months, the Postal Service may remove the employee from Postal Service rolls by issuing a “separation by disability”. This separation should be initiated only after local officials have received permission from Postal Service Headquarters to take this action. Employees should not be separated for disability until given a written notice of the proposed action. Eligible employees have one year from separation to file for disability retirement or their rights will lapse. If a separated employee recovers either partially or totally, he or she can request that the Postal Service restore them to duty. If the Postal Service refuses, the employee may appeal this decision to MSPB https://e-appeal.mspb.gov/. 

OWCP’s Vocational Rehabilitation Program  
If the Postal Service does not provide medically suitable work to an injured employee, OWCP will offer vocational rehabilitation services to such employees in an effort to find them work in another federal agency or in the private sector. [Labor Department vocational rehabilitation services information, CA 810 - PDF] http://www.apwu.org/dept/human-rel/hr-injurycomp-dol_rehab_info.pdf  OWCP will hire a rehabilitation counselor and assign that person to the employee in order to provide him or her with counseling and guidance, vocational testing, training, and placement help. These vocational services are ordinarily provided for up to ninety days. If the counselor determines that there are at least two jobs within commuting distance which the employee can perform, the employee will be notified of these two jobs and will be expected to acquire one of them. Whether an employee gets a job or not, OWCP compensation will be reduced by the earnings, or potential earnings, of that position. Vocationally rehabilitated employees hired into the private sector remain eligible for the Federal Employees Health Benefit Program as long as they receive at least one dollar of wage loss compensation from OWCP. It is our opinion that employees should not immediately be separated from Postal Service employment just because they are receiving vocational rehabilitation services. (See above: “Separation-Disability”)
When OWCP Denies Compensation Based on a Previous Lost Wage Earning Capacity (LWEC) Determination from apwu.org
Some employees who have had their medically suitable job withdrawn by the Postal Service as a result of the National Reassessment Process (NRP) are being denied wage loss compensation by OWCP because of a previous LWEC decision. How does this happen?

OWCP procedures require that when an employee with an accepted claim has returned to work for at least 60 days, the claim examiner (CE) should determine if the salary that the claimant is being paid fairly and reasonably represents that employee’s actual wage earning capacity. If the CE determines that the employee’s pay does represent his or her actual ability to earn a wage, then a formal LWEC decision is issued.

When injured Postal Service employees return to full time work following their injuries, whether returning without restrictions or to a limited duty or rehabilitation job (OWCP calls such medically restricted jobs “light duty”), the Postal Service pays them the salary that they would have acquired had there been no injury or disability (See Chapter 546.143.e. of the Employee Labor Relations Manual).

Therefore, they have been restored to their normal wage and have not lost any capacity to earn a wage. In such cases the CE will determine that there is no loss of wage earning capacity and will issue a formal decision indicating that the employee has a 0% LWEC.

The Employees’ Compensation Appeals Board (ECAB) has ruled repeatedly that once a formal LWEC has been issued, it can only be changed in three circumstances:
· The original LWEC rating was in error;

· The claimant’s medical condition has changed; or

· The claimant has been vocationally rehabilitated, i.e. is working in a new job which pays at least 25% more than the current pay of the job he or she was working when the original LWEC was performed.

So, as a result of these policies, this is what can happen. An employee returns to work following a disabling workplace injury, and subsequently receives a 0% LWEC as described above. Then, as a result of the NRP the modified job is withdrawn. Based on the loss of the medically suitable assignment, the employee files a CA-2a, Notice of Recurrence and a CA-7 (or 7a), Claim for Compensation. OWCP will review the claim and probably accept the recurrence of disability claim, but would not authorize the payment of wage- loss compensation because the claimant has a 0% LWEC rating, and none of the three permitted reasons for changing that determination exist. A formal decision denying compensation would be issued along with an explanation of the claimant’s appeal rights.

It is our opinion that most claimants who find themselves in this unfortunate situation and receive such a decision from OWCP would want to exercise their appeal rights. We have prepared a guide [see the following pages] which lays out the arguments that we believe would be the most effective in challenging this denial of compensation.

A Suggested Guide for Requesting Modification of a Previous LWEC

Dear Sirs:

My name is (_______), my address is (______), and my OWCP file number is (_________).

I am requesting that my Lost Wage Earning Capacity (LWEC) determination be modified.

As you know, the Employees’ Compensation Appeals Board (ECAB) has ruled that once a formal LWEC decision has been issued, a request for modification must establish that one of three circumstances has occurred: that the original rating was in error, that the injury-related condition has worsened, or that the claimant has been vocationally rehabilitated.

I believe that the facts establish that original LWEC determination was in error because it was based on an odd-lot or make-shift job.

The ECAB has established in cases such as Baggett, 50 ECAB 560; Wade,

37 ECAB 556 (1986); Rowe, Docket No.88-1179 (issued September 27,

1988); and Moss, Docket No. 89-846 (issued July 26, 1989), that wage earning capacity is a measure of the employee’s ability to earn wages in the open labor market under normal employment conditions.

They further established in Woolever, 29 ECAB 114, that an odd-lot or make-shift job is one which is designed for an employee’s particular needs, and, therefore, it does not constitute an identifiable, regular position of a type readily available on the general labor market.

In Emory, 47 ECAB 371, and in Weisman, 50 ECAB 418, ECAB reiterates the principle that actual earnings do not fairly and reasonably represent a claimant’s wage earning capacity if those earnings are derived from a make-shift position designed for the claimant’s particular needs.

In my opinion, applying these rulings to the job that I was performing when the LWEC determination was made will establish that this job was an odd-lot job.

The limited (light) duty job to which I was assigned was designed for my particular medical needs, and was not a regular position of a type readily available to other Postal Service employees. It was created solely for me and would not exist except for the Postal Service’s obligation to provide me with medically suitable employment. It was never available for bid or application by any other employee, and would cease to exist once I left it.

The reason that this job was not available to other employees in the Postal

Service’s general labor market is because it was not an actual, bona fide position. It was not a job that was “funded” or “classified”, and therefore was not part of the authorized employment complement of the Postal Service. It was an ad hoc job consisting of various sub-duties that was created for me, based on my medical restrictions.

Therefore, it was an odd- lot or make-shift job as defined by the above referenced ECAB decisions, and any LWEC determination based on this assignment would be in error and should be modified.

The cited ECAB rulings regarding odd-lot or make-shift jobs are consistent with the injury compensation principles discussed in Larson’s Workers’ Compensation Laws. In Volume 10, Section 57.51, Larson specifically addresses the “Odd-lot Doctrine” and discusses various compensation law rulings relating to this subject. One of the principles that emerges from

Larson’s review that is particularly relevant to the circumstances arising under Postal Service’s NRP is that a job would also be considered to be odd-lot if it is not regularly and continuously available under normal employment conditions.

I know that I did not lose my limited duty job as a result of a lay off or RIF since the postal Service has neither invoked nor complied with their contractual obligations as set forth in our collective bargaining agreement at Article 6, No Layoffs or Reduction in Force. Furthermore, the enclosed

“Employee Leave Information Letter, Complete Day/Partial Day” given to me by the Postal Service simply states that my work is no longer “necessary”. Not only does this statement underline the make-shift nature of the work that I was performing, but, obviously, demonstrates that the work on which my LWEC was based was not regular and continuous.

The principle underlying the requirement that employment in a limited duty job must remain regular and continuous (baring misconduct or lay off) is one of equity. It would be inequitable and inconsistent with the general principles of injury compensation if the Postal Service was permitted to offer an employee medically suitable employment, wait 60 days for the formal LWEC determination of 0% loss of earning capacity, and then tell the injured employee that the job on which the LWEC was performed is being withdrawn because the work is no longer “necessary”. The injured employee files a CA-7, but because of the 0% LWEC, OWCP denies wage loss compensation. The Postal Service has now neatly shed the financial burden of compensation costs for these employees.

Therefore, for all of the reasons stated above, I am requesting that the previous LWEC be modified, and that I be approved for the payment of wage loss compensation.

Thank you,

(signed)
A Suggested Guide for Appealing an OWCP Decision Denying

Modification of a Previous LWEC

Dear Sirs:

My name is (_______), my address is (______), and my OWCP file number is (_________).

I am appealing the OWCP decision dated (________) which denied modification of my previous Lost Wage Earning Capacity (LWEC) determination.

As you know, the Employees’ Compensation Appeals Board (ECAB) has ruled that once a formal LWEC decision has been issued, a request for modification must establish that one of three circumstances has occurred: that the original rating was in error, that the injury-related condition has worsened, or that the claimant has been vocationally rehabilitated.

I believe that the facts establish that original LWEC determination was in error because it was based on an odd-lot or make-shift job.

The ECAB has established in cases such as Baggett, 50 ECAB 560; Wade,

37 ECAB 556 (1986); Rowe, Docket No.88-1179 (issued September 27,

1988); and Moss, Docket No. 89-846 (issued July 26, 1989), that wage earning capacity is a measure of the employee’s ability to earn wages in the open labor market under normal employment conditions.

They further established in Woolever, 29 ECAB 114, that an odd-lot or make-shift job is one which is designed for an employee’s particular needs, and, therefore, it does not constitute an identifiable, regular position of a type readily available on the general labor market.

In Emory, 47 ECAB 371, and in Weisman, 50 ECAB 418, ECAB reiterates the principle that actual earnings do not fairly and reasonably represent a claimant’s wage earning capacity if those earnings are derived from a make-shift position designed for the claimant’s particular needs.

These rulings apply to the job that I was performing when the LWEC determination was made. The limited (light) duty job to which I was assigned was designed for my particular medical needs, and was not a regular position of a type readily available to other Postal Service employees. It was created solely for me and would not exist except for the Postal Service’s obligation to provide me with medically suitable employment. It was never available for bid or application by any other employee, and would cease to exist once I left it.

The reason that this job was not available to other employees in the Postal

Service’s general labor market is because it was not an actual, bona fide position. It was not a job that was “funded” or “classified”, and therefore was not part of the authorized employment complement of the Postal Service. It was an ad hoc job consisting of various sub-duties that was created for me, based on my medical restrictions.

Therefore, it was an odd- lot or make-shift job as defined by the above referenced ECAB decisions, and any LWEC determination based on this assignment would be in error and should be modified.

The cited ECAB rulings regarding odd-lot or make-shift jobs are consistent with the injury compensation principles discussed in Larson’s Workers’ Compensation Laws. In Volume 10, Section 57.51, Larson specifically addresses the “Odd-lot Doctrine” and discusses various compensation law rulings relating to this subject. One of the principles that emerges from Larson’s review that is particularly relevant to the application of the Postal

Service’s NRP is that a job would also be considered to be odd-lot if it is not regularly and continuously available under normal employment conditions.

I know that I did not lose my limited duty job as a result of a lay off or RIF since the Postal Service has neither invoked nor complied with their contractual obligations as set forth in our collective bargaining agreement at Article 6, No Layoffs or Reduction in Force. Furthermore, the enclosed

“Employee Leave Information Letter, Complete Day/Partial Day” provided to me by the Postal Service simply states that my work is no longer “necessary”. Not only does this position underline the make-shift nature of the work that I was performing, but, obviously, demonstrates that the work on which my LWEC was based was not regular and continuous. 

The principle underlying the requirement that employment in a limited duty job must remain regular and continuous (baring misconduct or lay off) is one of equity. It would be inequitable and inconsistent with the general principles of injury compensation if the Postal Service was permitted to offer an employee medically suitable employment, wait 60 days for the formal LWEC determination of 0% loss of earning capacity, and then tell the injured employee that the job on which the LWEC was performed is being withdrawn because the work is no longer “necessary”. Then OWCP denies wage loss compensation based on the 0% LWEC, and the Postal Service has now neatly shed the financial burden of compensation costs for these employees.

Therefore, for all of the reasons stated above, I am requesting that the LWEC be declared in error and set aside, that the decision denying me wage loss compensation be vacated, and that I be approved for the appropriate compensation.

Thank you,

(signed)
REASONABLE ACCOMMODATIONS REQUEST
Review your rights/options at: http://www.opm.gov/er/accommodations.asp or

http://www.disability.gov/employment/workplace_accommodations_&_supports/reasonable_accommodation
Impacted employees should be requesting Reasonable Accommodations under the Rehabilitation Act of 1973. Write your plant manager/MDO or Labor Relations Manager. A greater number of IOD employees meet the criteria for a certifiable disability due to recently passed revisions. Do your homework! If management doesn’t have a pre-printed form then you may be able to use the following format. Bottom of Form
 

Date _______________

Dear _______________

I am requesting reasonable accommodations for a certifiable disability under the Rehabilitation Act of 1973. I am willing and able to continue working within my restrictions. If not for the NRP process, I would be working today. 
Sign  _______________
Light  Duty Requests
Request a light duty assignment. Write a letter to the Plant Manager. If management doesn’t have a pre-printed form, you may use the suggested template below.

Date _______________

Dear _______________

I am requesting a light duty position. I was sent home due to the NRP and am still able to work. My restrictions are:

1.

2.

3.
Sign  _______________

Note: Light Duty employees have restrictions due to injuries or conditions that are NOT work related. Limited Duty employees are those injured on the job. 
Management might be allowing light duty employees to continue performing the same duties that were taken from NRP impacted employees. 
Submit a request for a light duty assignment. No matter what the outcome is, the union might want to grieve that there are light duty employees still performing the same kind of work taken from you. Management is required to make every effort to find work for the injured employee with an accepted claim.

Contact Congress
Write your elected representatives. It’s important that you contact your Congressperson, Senator and other elected officials for help.

Sample letter: please modify it accordingly.

Dear Honorable ________________________

I was employed by the USPS, working in the ___________________. I was injured while on postal duty on ___________. I made every effort to return to duty and was gainfully employed within my restrictions.

On _________ I was working when suddenly my manager declared there was no longer any work available for me to perform. I was forced to go home. I was also forced to apply for leave and unemployment insurance when all I wanted to do was work.

I need your help to restore my job. My duties continue to be available but the post office claims the work I was performing is “unnecessary”. This is untrue because my duties have been taken over by another employee.
Management is claiming the economy is forcing them to do this but yet I’m forced to get compensation from the Department of Labor and even claim unemployment insurance. I don’t want to do this, I want to work. Please help me.

Don’t let the Postal Service claim that because I have “appeals” they cannot discuss this issue with you. Don’t allow them to hide behind their policies. I am willing to meet with your field representative, please call me with a date and time. My number is _______________.

Thank you in advance.
(Sign)
Most of what is written in the document came from the national apwu web site. I put together some of the information myself, as well. Take what you like, dismiss the rest.


Good luck my friends.  Jennifer Amos





Below is an idea of what the MSPS e-Appeal web site looks like








_1348269663.unknown

_1348269664.unknown

_1348269662.unknown

_1348269661.unknown

